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This white paper is a follow-up to our 2014 legal critique of Utah’s Transfer of
Public Lands Act (TPLA), which demands title to 31.2 million acres of federal public
lands in Utah.1,2 In our earlier work we concluded that Utah previously disclaimed all
legal rights to title to additional lands, and that “[t]he federal government has absolute
control over federal public lands, including the constitutional authority to retain lands in
federal ownership.”3 Despite its weak legal case, Utah remains dedicated to a public
land takeover, and other Western states are poised to follow.4 This white paper therefore
addresses how a public lands takeover would impact land management and access.
While we focus on the TPLA, the lessons learned have broader applicability, first
because the TPLA serves as the model for other state’s Transfer efforts, and second
because the TPLA will likely be the first such effort to face a legal challenge.
It is useful to consider how public lands would be managed if transferred to the
states. Transfer backers regularly claim that states are dedicated to multiple-use
management and would be more efficient owners. The TPLA, however, does not
address the balance between development and preservation, include a multiple-use
management mandate, or define multiple-use in the eyes of the state. The public is
therefore left to guess what future state management would entail.
Comments by key officials also blur the line between the two primary models for
government land management: federal public land management that involves balancing
multiple uses, and state trust land management that maximizes revenue generation.
Claiming a commitment to public access and multiple-use management while touting
economic benefits based on a revenue maximization model, as Transfer backers do,
hides the profound differences between these management models.
In the end, the important question is not who should manage public lands, but the
mandate these lands should be managed under. As the conservative Cato Institute
concluded in response to earlier state efforts to obtain control over public lands:
Examination of state land management policies indicates that state
governments are no better managers than are federal bureaucrats. They
are just as economically inefficient, ecologically short-sighted, and
politically driven as their federal counterparts. . . . The fundamental
problem is, not federal incompetence, but the political allocation of natural
resources to favored constituencies, which subsidizes some at the
expense of others and inflicts harm on both the ecological system and the
economy as a whole. Transferring land to the states will only change the
venue of those political manipulations.5
Given the profound importance of management direction, the public deserves to
understand state intentions and the tradeoffs they entail. The public also deserves an
open and transparent process guaranteeing all a voice in land management decisions.
To encourage dialogue on these important issues, this white paper explains the
difference between federal and state government agencies’ statutory management
mandates, what Transfer legislation and proponents say about state management of
acquired lands, and the implications for uses that do not generate a market rate of
return. Our analysis also highlights several constituents that will experience a change in
access to what were formerly public lands under the kind of “political allocation of natural
resources” that is likely to occur if states take over public lands. We conclude that
management of what were previously public lands would change dramatically under
state ownership as states struggle to offset millions of dollars in new management costs,
emphasizing commodity production over resource protection.
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Future management of targeted lands. Public lands, under the TPLA, are
made up primarily of Bureau of Land Management (BLM) and the U.S. Forest Service
(USFS) managed lands, excluding federally designated Wilderness Areas.6 The BLM
and USFS operate under a statutory multiple-use mandate, requiring them to balance
resource extraction and preservation.7 Specifically, under the Federal Land Policy and
Management Act (FLPMA):
‘[M]ultiple use’ means the management of the public lands and their
various resource values so that they are utilized in the combination that
will best meet the present and future needs of the American people . . . a
combination of balanced and diverse resource uses that takes into
account the long-term needs of future generations for renewable and
nonrenewable resources, including, but not limited to, recreation, range,
timber, minerals, wildlife and fish, and natural scenic, scientific and
historical values . . . with consideration being given to the relative values
of the resources and not necessarily to the combination of uses that will
give the greatest economic return of the greatest unit output.8
Although Transfer proponents claim to support multiple-use management, the
TPLA states only that the Constitutional Defense Council will create a Public Lands
Commission to “address the management of public lands and the management of
multiple uses of public lands, including addressing managing open space, access to
public lands, local planning, and the sustainable yield of natural resources on public
lands.” 9 Related legislation calls for the Director of Utah’s Public Land Policy
Coordination Office (PLPCO) to “recommend the optimal use of public lands following
the transfer of public lands.”10 Neither body has proposed legislation responding to their
charge or defining the appropriate balance between competing uses.11
Statutory ambiguity aside, it is clear that if states acquire public lands,
management emphasis will shift towards commodity development. PLPCO’s Director,
Kathleen Clarke, noted recently the “potential for variation in management scenario that
would invite significantly more revenue” if Utah takes over public lands.12 As Ms. Clarke
explained, the state could increase oil, gas, and mineral development on public lands
that are currently unavailable for development.13
Representative Ken Ivory, the TPLA’s author and main proponent, argues that
Utah could generate more revenue from transferred lands than the federal government
produces under BLM or USFS management. 14 Representative Ivory argues that
Washington State generated 1,283 times more revenue per acre from its forests than the
USFS. 15 This is not surprising as Washington State’s trust land management is
“designed to achieve the maximum effective development and use of such lands and
resources.” 16 “Maximum effective development” is not multiple-use management and
means that less profitable uses will suffer.
It is unwise to confuse the multiple-use mandate applicable to federal public
lands, which protects non-revenue producing resources rich in natural, scenic, scientific,
and historical value, with the revenue maximization mandate employed by state trust
land managers. Trust lands were statutorily granted to the states by the United States in
order to generate revenue to support schools and public institutions.17 The Utah School
and Institutional Trust Lands Administration (SITLA) manages Utah’s trust lands, and
like other states’ trust lands administrators, must manage trust lands in the most
“prudent and profitable manner possible” to support public schools and institutions.18 By
law, SITLA must “obtain the optimum values from the use of trust lands and maximize
revenues for the trust beneficiaries, including the return of not less than fair market value
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for the use, sale, or exchange of school and institutional trust assets.”19 Notably, SITLA’s
“beneficiaries do not include other governmental institutions or agencies, the public at
large, or the general welfare of the state.”20 As the Utah Supreme Court made clear,
SITLA’s “trust obligations take priority and must first be met before consideration can be
given to multiple-use sustained yield.”21 State trust lands simply are not multiple-use
lands, and management priorities will change dramatically if trust land management
principles are applied to what are now public lands. If this is the model Transfer
advocates propose, then the public needs to be told that in no uncertain terms.
To be clear, we are not criticizing state trust land managers. They do a good job
fulfilling the mandates set forth in state statutes, state constitutions, and statehood
enabling acts. Our concern is with Transfer advocates’ reliance on trust land
management to demonstrate economic benefits while touting a commitment to public
access and multiple-use management. These two mandates are not interchangeable.
To avoid confusion over management intent, states pursuing a public land
takeover should clearly define future management priorities and their desired balance
between revenue generation and resource protection. These priorities can represent a
radical change in management direction, as demonstrated by a recent report
commissioned by the Nevada legislature. This report concludes that Nevada could
obtain up to $1.29 billion annually by putting all BLM managed lands to use (excluding
National Conservation Areas and congressionally designated Wilderness). 22 These
projections are based on managing transferred lands to emphasize revenue production.
The report also recommends that Nevada sell 30,000 acres of land during the first year
to support up-front management costs,23 and recommends using transferred lands as
collateral against which to issue state revenue bonds.24 Although such actions may be
economically efficient, they do not constitute multiple-use management and may not be
in the public interest.
An economic imperative to develop. Utah, like the other states contemplating
a public land takeover, must manage newly acquired lands to cover management costs.
Indeed, ten of the eleven contiguous Western states have statutory or constitutional
balanced budget requirements. 25 Future revenue production from the targeted lands
depends on the amount of production that occurs, the price of the commodities
produced, and the percent of revenue returned to the state. A recent legislatively
commissioned economic analysis completed by a consortium of university economists
modeled revenue production under multiple production, pricing, and revenue sharing
scenarios — and the results raise serious questions about whether Utah could profitably
manage the targeted lands.
During 2012, management of the targeted lands within Utah cost the federal
government $247 million26 — an expense that Utah would inherit if it acquires these
lands. In addition, Utah receives approximately $35 million annually in federal payments
from these lands, offsetting property taxes foregone due to the non-taxable nature of
federal lands. 27 But Utah would no longer receive these payments if lands were
transferred out of federal ownership, and Utah has signaled its intent to indemnify local
governments for their lost revenue.28 Accordingly, should Utah take over public lands,
new management expenses and lost revenue represent a $282 million annual cost to
the state.
How Utah would cover these expenses is unclear. During 2013, mineral leasing
(primarily oil, natural gas, and coal) produced 93-percent of all revenue from the targeted
public lands (accounting for $308 million of the total $332 million produced from these
lands).29 Under the federal Mineral Leasing Act, almost half of this revenue is distributed
to the state where the development occurred.30 In 2013, this represented $150 million in
payments to Utah.31 Accordingly, to maintain current revenue levels and to offset new
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management expenses, Utah would need to generate $432 million annually from the
acquired lands — $247 million for new management costs, plus $35 million to offset lost
payments to the state, plus $150 million to maintain programs currently funded by
federal Mineral Leasing Act revenue. Generating $100 million more per year from the
same lands will necessitate increased development.
With 93-percent of revenue from these lands tied to mineral development, Utah’s
ability to break even links directly to future mineral production volumes, prices, and
revenue sharing. As of January 5, 2015, West Texas Intermediate (WTI) crude oil sold
for $50.05 per barrel and natural gas sold for $3.05 per thousand cubic feet.32 The U.S.
Energy Information Administration (EIA) “expects global oil inventories to continue to
build in 2015, keeping downward pressure on oil prices.” Accordingly, the EIA “expects
WTI crude oil prices to average $55/bbl in 2015,” noting “very high uncertainty in the
price outlook.” Natural gas prices are also projected to remain low.33
Utah crude oil sells at a discount compared to WTI. This discount fluctuates over
time, averaging $10.26 per barrel between January 2004 and July 2014.34 With WTI
currently selling for around $50 per barrel and prices projected to increase by $5 per
barrel through 2015, it follows that Utah crude oil will continue to sell for between $40
and $45 per barrel during 2015. Longer-term projections show decreasing production
and rising prices, but uncertainty increases with projection length, and longer-term
projections have not been updated to reflect recent market changes.35
Low hydrocarbon prices mean low mineral royalty revenue. Recent economic
modeling by a panel of university economists considered a scenario under which oil sells
for an average of $62 per barrel (Utah First Purchase Price), $3.30 per thousand cubic
feet of natural gas, and Utah increases the projected number of wells drilled by 15%.
Under this scenario, Utah could generate $219 million in revenue during 2017 from the
targeted lands.36 This assumes that Utah receives 50-percent of production royalties
from existing wells, and 100-percent of production royalties from wells drilled after
transfer occurs. 37 Revenues are projected to peak in 2022 at $250 million but fall
thereafter.38 But, as noted above, oil is not selling for $62 per barrel in Utah. With Utah
crude selling around $40 per barrel and no significant price increase anticipated, Utah
has almost no chance to generate the $432 million needed to break even.
For Utah to cover management costs from mineral development, one or more of
five factors must change: Utah must increase development much faster than the
modeled 15-percent increase; commodity prices must increase dramatically; Utah must
increase production royalty rates; Utah must capture more than 50-percent of the
revenue from existing production; or Utah must dramatically increase coal production.
None of these scenarios appears likely.39
First, increasing development by significantly more than 15-percent annually
would almost certainly generate strong public opposition and litigation. Second,
commodity prices are not projected to increase, let alone at the dramatic rate needed to
make development profitable.40 Third, while Utah could conceivably increase the royalty
rate on new production, royalty rates for existing production are set by contract and
cannot be changed unilaterally. Because it would take years for the state to begin
generating significant revenue from new leases,41 increasing royalty rates would produce
only limited short-term benefits. Fourth, the United States has historically retained
mineral rights when conveying federal public lands to the states in their statehood
enabling acts,42 and to do otherwise now would not be in the fiscal best interests of the
United States. Finally, Utah could increase coal production, possibly targeting deposits
within the Grand Staircase-Escalante National Monument, but with coal royalties
averaging less than $29 million annually,43 production would need to increase many
times over to fill the revenue gap. The ongoing transition from coal to natural gas for
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power production makes such an increase unlikely. Furthermore, it is hard to imagine
the American public embracing coal production from within a National Monument.44
Alternatively, Utah could attempt to increase revenue from non-mineral sources,
but with non-mineral revenue accounting for only 7-percent of revenue from the targeted
lands,45 even a tripling of revenue would have little effect. TPLA backers contend that
they have no interest in selling off acquired lands and note that, under the TPLA, the
state would receive only 5-percent of land sale proceeds.46 Utah, however, may have
little choice but to consider selling land. Notably, the TPLA is not an agreement between
the state and federal government, so Utah could unilaterally amend the TPLA and
attempt to retain a greater share of sale proceeds. 47 Such an amendment and
subsequent sales could create a sizeable new source of revenue, and a strong incentive
to sell transferred lands, especially when Utah faces a massive revenue shortfall.
These kinds of fiscal challenges are not unique to Utah. In timber-rich Idaho, the
cost of managing transferred public lands would exceed revenue under all but the most
optimistic scenario. According to a legislatively-commissioned report:
The total net cost to the State of Idaho for the [Idaho Department of Land]
transfer proposal would range from a loss of $111 million/year under the
low-end scenario to a loss of $60 million/year under the medium scenario
to a gain of $24 million/year under the high-end scenario. Only under the
high-end scenario . . . would the state realize a gain after covering costs
of wildfire, recreation, highway maintenance and payments to counties.48
In short, the economic shortfall that would occur under all but the most optimistic
of scenarios, and its associated imperative to develop public land, should concern
everyone who values state fiscal responsibility or our public lands.
Public access at risk. A management mandate that emphasizes revenue
production, whether driven by ideology or necessity, would impact access to the
transferred lands. Increased mineral development would displace other users, and land
managers would likely increase access fees. In Montana, Nevada, New Mexico, Utah,
and Wyoming, upwards of 75-percent of hunters utilize public lands. In Colorado, Idaho,
and Oregon, the figure is 54-, 66-, and 67- percent, respectively.49 Access to state trust
land is already costly, and it foreshadows additional costs if the transferred lands are
managed with an eye towards market efficiency. During 2014, the Utah Division of
Wildlife Resources paid $703,550 to SITLA “to provide compensation to Utah’s school
and institutional trust beneficiaries for public access to school and institutional trust lands
for hunting, fishing, trapping, and viewing of wildlife.”50 In addition to Utah, state trust
land managers in Colorado, Montana, Nebraska, New Mexico, Oklahoma, and Texas all
required some form of payment to hunt, fish, or camp on state trust lands.51 Arizona,
Washington State, Louisiana, and Minnesota also impose recreation user fees.52
Two more examples from Utah foreshadow potential impacts on public access. In
2013, SITLA announced an agreement to lease 96,000 acres of state trust land in the
Book Cliff Mountains. The lessee, Anadarko Petroleum, would develop oil and natural
gas from the tract, generating hundreds of millions of dollars for trust beneficiaries.53 The
area, however, is home to prized mule deer and elk populations and the site of an
aggressive effort to recover Bonneville cutthroat trout. Utah’s Governor Gary Herbert,
Utah Congressman Rob Bishop, and a host of sportsmens’ organizations, none of whom
had an opportunity to provide input on the transaction, all opposed the lease.54 Despite
this opposition, the SITLA Board voted unanimously to proceed with the lease.55
Similarly, in 2005, SITLA offered to lease 356-acres of land near “Little Hole,”
along the Green River. The Green River is a blue-ribbon trout stream; Little Hole is a key
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recreation access point and the parcel provides important winter habitat for deer and elk.
The parcel was put up for auction after a developer proposed to build a destination
fishing lodge. Trout Unlimited, the Rocky Mountain Elk Foundation, and the Utah
Division of Wildlife Resources all opposed the sale.56 Despite these objections, SITLA
auctioned off the property to maximize financial returns for trust beneficiaries. In the end,
the Utah Division of Wildlife Resources was forced to pay $1.4 million to purchase the
356-acre parcel, secure access, and prevent development.57
Conflicts between revenue maximization and public access occur throughout the
West. Wyoming owns trust land inholdings within Grand Teton National Park. State
officials lease these inholdings for cattle grazing, but complain that grazing generates
little revenue compared with the land’s market value. In 2010, Wyoming threatened to
sell these inholdings on the open market. Later that year, the Department of the Interior
agreed to buy Wyoming’s remaining inholdings within the Park for $107 million. The sale
foundered for lack of federal funds, with Interior purchasing 86 acres of the inholdings
from Wyoming for $16 million during 2012 and agreeing to buy the remaining 1,280
acres for $91 million. That sale fell through due to federal funding constraints.
Negotiations now focus on a land exchange, which remains a work in progress, leaving
private development within an iconic national park a distinct possibility.58
While these transactions exemplify efficient revenue generation, they also show
that other values suffer when market efficiency is elevated above multiple-use
management. If states take over land management, fiscal realities will force more
development. When this happens, hunting, fishing, camping, and other uses that do not
directly pay their own way are likely to suffer. This is not a critique of state trust land
managers. Our concern is with Transfer advocates’ reliance on trust land management
to demonstrate economic profitability while touting a commitment to public access and
multiple-use management. These two mandates are not interchangeable.
Endangered species concerns. Though many Transfer proponents see the
TPLA as a way to avoid the regulatory requirements of the Endangered Species Act
(ESA), the TPLA is likely to have the opposite effect. The ESA prohibits actions that
harm listed animals or their habitat, and this prohibition is binding on individuals as well
as federal, state, and local governments regardless of land ownership.59 Where federal
lands, authorizations, or funds are involved, section 7 of the ESA requires that federal
agencies consult with the U.S. Fish and Wildlife Service.60 The only way for private
entities to protect themselves from the ESA’s penalties for harming a listed species is to
prepare a Habitat Conservation Plan (HCP).61 HCPs can take years to complete and
involve considerable expense.62 If public lands are conveyed to the states, permittees
such as livestock grazers, mineral developers, and ski areas will be forced to prepare
HCPs, because the absence of federal involvement will foreclose the more efficient
section 7 consultation process.
State management of the transferred lands also will not avoid future ESA listings.
While Utah does have a sensitive species program, under state law “[w]ildlife species of
concern designations, wildlife habitat designations or management recommendations
may not be used by governmental entities as a basis to involuntarily restrict the private
property rights of landowners and their lessees or permittees.”63 The state’s inability to
limit development that could harm sensitive wildlife may make ESA listings more, not
less, likely.
In sum, the ESA is likely to become a greater burden if states like Utah take over
public lands. Permittees will be forced to navigate a more complex regulatory process
and the prospect of listing additional species will grow with increased development and
the habitat disruptions that comes with state ownership.
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Commodity production impacts. A mandate to ensure that transferred lands
generate sufficient revenue to cover management expenses would also impact
commodity producers as states replace below market payment requirements with more
profitable fee programs. Currently, the USFS and BLM charge $1.35 per animal unit
month (AUM) to graze livestock on federal land.64 By comparison, as of 2011 Arizona
charged $2.28/AUM while Idaho, Wyoming, and Washington State charged $5.12,
$4.64, and $8.78/AUM, respectively.65 Colorado’s fees vary to address uneven local
demand and conditions, averaging $11.88/AUM during 2014. 66 Public land grazers,
therefore, should expect their costs to go up if state takeover efforts succeed.
Skiers and snowboarders may fare similarly, as Utah is home to six ski resorts,
including Alta and Snowbird, which also operate on leased National Forest System
land.67 Across the eleven contiguous Western states, there are 120 ski resorts operating
on our national forests, including iconic resorts like Vail and Sun Valley.68 Presumably
states that acquire public lands would honor existing permit conditions. The terms and
conditions the states would impose upon permit renewal are uncertain, but could directly
impact resort operators and the millions of skiers and snowboarders who visit our
national forests every winter.
Royalties for oil and gas production occurring on formerly public land would also
presumably increase. The USFS and BLM charge a 12.5-percent royalty on oil and
natural gas production. Within the Intermountain West, states charge 16.67- to 25percent production royalties.69 States would likely impose these higher rates on new
production from transferred lands. Lease renewals would also presumably prompt rate
increases, bringing them into line with market conditions.
Hard rock mineral claimants also face uncertainty. Current federal mining laws
allow entities to locate and stake a claim to certain minerals, and to develop those
minerals without paying a royalty.70 Claimants can retain rights to unpatented mineral
claims by paying a small annual fee.71 Individuals and corporations, therefore, may hold
valid legal rights to land and minerals, often for many decades. These claims dot the
West, including lands targeted by Transfer proponents. It is unclear how these property
rights would be impacted if public land is transferred to the states. States would
presumably seek to convert claims into leases in order to capture revenue and bring
management in line with programs regulating mining on state trust lands, which impose
production royalties.72 However, how the state would proceed and the implications for
existing right holders are decidedly unclear.
User fees more closely tracking market rates exemplify efficient management
and would raise revenue for states. Such changes, however, would mean higher costs
for a large and diverse group of existing public land users. Permittees and commodity
producers may become disenchanted with Transfer efforts when confronted with these
uncertainties and a potentially steep increase in rental and royalty rates.
The loss of public input. Federal law currently guarantees an opportunity for
public input into resource management decisions. That opportunity is not guaranteed
under state law. Indeed, the greatest injury from a state public land takeover may be to
the public’s lost opportunity to provide input on land management decisions.
Under federal law, the BLM and USFS must inventory public lands and the
resources they contain. 73 The agencies must then develop and update resource
management plans, establishing management priorities and direction.74 The planning
process incorporates the National Environmental Policy Act (NEPA), under which federal
agencies must consider carefully and document the environmental impacts of every
“major federal actions significantly affecting the quality of the human environment.”75
Under NEPA, federal agencies must solicit public input on the proposed action and
alternatives to it, consider those comments carefully, and respond to them.76
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These federal statutes would not apply to lands acquired by the state. There
would be no federal public lands and therefore no obligation to plan for their
management. Utah, like other Western states, does not have a comparable planning
requirement for state lands. There would also be no major federal action to trigger
NEPA’s disclosure and public input requirements. Of the eleven Western states, only
California, Montana, and Washington have state analogues to the National
Environmental Policy Act.77 Although states will presumably not vest an agency with
unlimited discretion or allow agencies to act without any public notice or input, there is
currently no guaranteed voice for the interested public.
A report commissioned by Utah’s Constitutional Defense Council recognizes
these concerns and recommends creating a “State public lands management policy act
that outlines an open and public process for land management decisions in Utah that
demonstrates a continued commitment to keeping public lands open.”78 But Utah has yet
to enact a state public land management policy act and does not have a state
environmental policy act creating a transparent public process for weighing
environmental tradeoffs. During 2014, the Utah legislature created a “Commission for
the Stewardship of Public Lands”79 to “study and make recommendations regarding the
appropriate designation of public lands transferred to the State, including stewardship of
the lands and appropriate use of the lands.”80 How these recommendations will translate
into state law remains to be seen.
In sum, there are few, if any, substantive guarantees that the public will have a
meaningful voice in management of transferred lands. Those who care deeply about
these lands must have great faith that the state will manage in their best interest.
Conclusion and recommendations. The statutory ambiguity surrounding the
TPLA masks a long list of important policy choices implied by a public land takeover.
Given the sobering economic and other realities associated with a state takeover, the
state needs to clearly address these policy choices by clarifying their management
intentions, including the specific steps the state will take to protect non-market values.
Ambiguity does not foster public trust, making an open and transparent public process
all the more important.
Even if the TPLA is not the blatant rush towards development that many fear,
economic imperatives make anything other than a massive increase in development
unrealistic. Although reasonable people can disagree about the appropriate balance in
managing competing uses, they deserve the information to evaluate and debate the
transfer efforts on its merits. The public also deserves a transparent process that gives
them a real voice in deciding how our rich and diverse lands will be managed.
Such a process should begin with enactment of a State Public Land Policy and
Management Act establishing clear state management priorities, mandating resource
inventories that include biological and ecological resources, and requiring
comprehensive and detailed plans for the management of those lands. States should
also enact State Environmental Policy statutes, ensuring that environmental impacts are
carefully analyzed, and affording citizens a meaningful opportunity to review and
comment on state agency actions — including planning efforts for acquired lands. The
review under these acts should include evaluating a reasonable range of alternative
actions to achieve the objective, identifying viable mitigation measures, and requiring
state agencies to consider and respond to substantive public comments. Enactment of
such statutes in states seeking to take over public lands would send a much-needed
message about transparency, accountability, and commitment to the public interest. It
would also help the public make informed choices about the future of these lands.
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